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Settlement Agreement Guidance Checklist
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	EMPLOYEE NAME
	[Full Name]

	JOB TITLE
	[Job Title]

	HR / LEGAL CONTACT
	[Name]

	DATE CHECKLIST STARTED
	[Date]



Legal Warning - Read Before Proceeding
A settlement agreement is a legally binding contract under the Employment Rights Act 1996. For it to be valid, the employee must receive advice from a relevant independent adviser (typically a qualified solicitor or certified trade union official) who is covered by professional indemnity insurance. Without this advice, the agreement is not binding.
The organisation must not put pressure on an employee to sign a settlement agreement, must allow a reasonable period for consideration (ACAS recommends a minimum of 10 calendar days), and must not make a settlement offer as a substitute for following a fair process.
This checklist is a guide only and does not constitute legal advice. Always take specialist employment law advice before initiating or finalising a settlement agreement.
SECTION 01
Before Initiating a Settlement Agreement

Complete all items in this section before any discussions about a settlement agreement are initiated with the employee.
	A
	Is a Settlement Agreement Appropriate?



☐  Confirm the business reason for seeking a settlement - the agreement must resolve a genuine legal dispute or anticipated dispute
☐  Identify the type of claims being settled (e.g. unfair dismissal, discrimination, wrongful dismissal, holiday pay, bonus)
☐  Confirm that the settlement is not being used to bypass a fair process (e.g. instead of following a redundancy or disciplinary procedure)
☐  Confirm that HR / senior management have approved the decision to proceed
☐  Take specialist employment law advice before approaching the employee
☐  Consider whether the Protected Conversations provisions apply (Section 111A ERA 1996) - this allows pre-termination negotiations to be 'without prejudice' in most unfair dismissal cases
▪ Business Risk Assessment
☐ Potential Employment Tribunal exposure assessed
☐ Estimated defence costs considered
☐ Reputational risk assessed
☐ Commercial settlement rationale documented
	B
	Legal Requirements - Non-Negotiable



☐  The agreement must be in writing
☐  The agreement must relate to a specific complaint or proceeding (or identified complaints / proceedings)
☐  The employee must have received independent legal advice on the terms and effect of the agreement from a relevant independent adviser
☐  The independent adviser must be identified in the agreement and must be covered by professional indemnity insurance
☐  The agreement must contain a statement confirming the above conditions have been met
☐  Neither party has been coerced into entering the agreement
Failure to comply with any of the above conditions will render the settlement agreement invalid and unenforceable. The employee would retain the right to bring claims despite signing the document.
Consider whether any protected characteristics under the Equality Act 2010 may be relevant to the dispute.
SECTION 02
Initiating the Discussion

	C
	The Initial Approach



☐  Prepare a clear, written description of the proposed terms before the first conversation
☐  The initial conversation should normally be held without prejudice - confirm this at the outset
☐  Provide the employee with the proposed written terms at or shortly after the initial meeting
☐  Provide the employee with ACAS guidance on settlement agreements (Settling Legal Disputes - ACAS Code)
☐  Confirm the employee has at least 10 calendar days to consider the offer before being expected to sign (ACAS recommendation)
☐  Do not pressurise the employee - allow them time and space to take independent advice
☐  Confirm in writing who the employee should contact if they have questions


	D
	Practical Arrangements



☐  Confirm whether the organisation will make a contribution to the employee's legal costs (this is standard practice - typically £250-£500 plus VAT for straightforward agreements)
☐  Confirm whether the employee will be placed on garden leave or continue working during the notice period
☐  Identify any company property to be returned and confirm arrangements
☐  Confirm any references to be provided - obtain sign-off on the agreed reference wording
SECTION 03
Key Terms to Include in the Agreement

A valid settlement agreement must address all of the following - take legal advice to ensure all relevant terms are included and correctly drafted.
▪ Termination Terms
☐  Effective date of termination
☐  Notice period - whether to be worked or paid in lieu (PILON)
☐  Payment of accrued but unused annual leave
☐  Final salary payment details
▪ Financial Settlement
☐  Ex gratia / compensation payment - amount, payment date, tax treatment
☐  Tax-free element (currently up to £30,000 for non-contractual payments) - take tax advice
☐  Any enhanced redundancy payment
☐  Bonus, commission or share scheme entitlements to be addressed explicitly
☐  Contribution to legal costs
▪ Claims and Waiver
☐  Specific legal claims to be waived - must be identified individually (cannot use a blanket waiver of all claims)
☐  Discrimination claims to be listed by protected characteristic if applicable
☐  Whistleblowing claims must be identified if being settled
☐  Future claims that cannot be settled (e.g. personal injury not known at date of agreement, pension rights)
▪ Post-Termination Obligations
☐  Confidentiality clause - terms of continued confidentiality about the settlement and about the organisation
☐  Non-derogatory / non-disparagement clause - restrictions on making negative statements
☐  Post-termination restrictive covenants - confirm whether existing contractual restrictions remain in force
☐  Any restrictions on working for competitors or soliciting clients / employees
▪ Practical Provisions
☐  Return of company property
☐  Agreed reference - attach the agreed reference wording as a schedule to the agreement
☐  Outplacement support (if offered)
☐  Announcements - agree the wording of any internal / external communication
☐  IT and systems access - confirm when access will be terminated
SECTION 04
Tax Considerations

Tax treatment of settlement payments is complex and has changed in recent years. Always take specialist tax advice before agreeing the financial terms.
☐  Notice pay (PILON) - taxable and subject to NIC regardless of whether it is contractual or non-contractual (post-April 2018 rules)
☐  Ex gratia payments for loss of employment - first £30,000 may be tax-free, subject to conditions
☐  Payments in respect of discrimination, injury to feelings or personal injury - specialist advice required
☐  Bonus, commission and holiday pay - fully taxable and subject to NIC
☐  Legal costs contribution paid directly to the employee's solicitor - generally not taxable
The rules on taxation of settlement payments, post-employment notice pay (PENP) and the £30,000 exemption are complex. Never assume a payment is tax-free without taking proper tax advice - an incorrect tax treatment may give rise to PAYE liability for the organisation and unexpected tax bills for the employee.
SECTION 05
Signing, Execution and Record-Keeping

☐  Confirm who has delegated authority to approve the financial terms of the settlement agreement.
☐  Confirm the employee has signed the adviser's certificate confirming independent legal advice has been received
☐  Confirm the agreement has been signed by the employee and witnessed where required
☐  Sign the agreement on behalf of the organisation - confirm who has authority to sign
☐  Exchange signed copies and retain originals securely
☐  Process all payments on the dates specified in the agreement - late payment may breach the agreement
☐  Update payroll and HR systems to reflect the termination
☐  Issue P45 after the final payment is made
☐  File the signed agreement and all related correspondence securely - retain for at least 6 years


▪ Sign-Off
HR Sign Off
	NAME
	[Full Name]

	JOB TITLE
	[Job Title]

	HR CONTACT
	[Name]

	DATE
	[Date]


Legal Sign Off
	NAME
	[Full Name]

	JOB TITLE
	[Job Title]

	LEGAL CONTACT
	[Name]

	DATE
	[Date]


Management Sign Off
	EMPLOYEE NAME
	[Full Name]

	JOB TITLE
	[Job Title]

	MANAGEMENT CONTACT
	[Name]

	DATE
	[Date]
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